
0

c!i" ~~ (File No.): V2(84)1 l/Ahd-II/Appeals-II/ 2017-18
~ .w:frc.r .3m;"~T~(Order-In-Appeal No.): AHM-EXCUS-002-APP-301-302 -17-18

~(Date):29/01/2018 ~~~~(Dateofissue): rG----2-Zo/i,--

~ 361T ~Tel,{,~(.w:frc.r-II) q_clRT tnftc:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

df -----~'~~~~. (~-III), jj$cF!c\lisllc\- II, 3il<;;cfctlt>l.1.l q_qRT ~

a 3er vi f@erisa sfa
Arising out of Order-In-Original No . 1396-1397/R/16-17 Dated: 09/02/2017
issued by: Assistant Commissioner Central Excise (Div-III), Alunedabad-II

3i4lt>IcJ,c=fi/\,lkicllal cfiT a=rm '1Jcl'di 1R'IT (Name & Address of the Appellant/Respondent)

Mis Shayburg Valves Private Limited
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

97laal qrerur 3rlaGT :
.:;)

Revision application to Government of India:

(I) (c!,) (@) #4r3 era 3f@,fz+ 1994 # err 3icfil ##t aav ag mai a a i qua
WU c!,)- 3q.-enT a 7arrqa a 3iaaia uarur 37la 3ch fa,awar, far in6z, I5a

.:;) .:;)

faama,=at 5ifs, sfta lr sac, iea mi,m fee6Rt- 11ooo1 st #r s#f [

Q A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-11000·1, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of-Section-35 ibid:

(@i) z4fe mT #rz 4 ma sa gfG aran fat isat zr 3car #lgT # <IT ~
sisram h aw isam sa mir ii,n fa4rgisrar zm sisr i ark az fr mgr?
or <IT ~~ or QTm RR 4far a tra z I.:;)

In cas·e of any loss of goods where the loss occu~ in transit from a factory to a warehouse or to
another factory or from one warehouse to another durin;i the course of processing of the goods in a
warehouse or in storage whether in a factory cir in a warehouse

(a) sa # ag fas#r7z r var ii@fa m r zr m ah Raul # 3#zit &yes

acam u3na ala a Raz #masit am a ag f@frlg zr q2er # fiifa 1
.:;)
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sifr war at war4a zycgram # fg uit sptfrt 6t {& sit ha smzr ui s
'cTRT ~ frr<:r:r * gaif sngaa, rfta * ~ -crrtt=- err ~- 'TT m ~ it fclrn~ (-.:r.2) 1998
'cTRT 109 ~~- ~ 1W 611

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~·~ (3l<frc;r) Pl~"llcJC'!I, 2001 * frml:r 9 * 3ffilIB ftjPf Fcfl!c >fI/?f ~~-8 # cCT"~
i, hfa arr#i uf srar hf fetafl -i:rm * ~ ~-3001" ~ 3l1frc;r 3001" clfl" cn--cn­
mwrr * Irr fr 3nraaa hut ital alRg(U rerm~- 'Pf :j(.~~M ~ 3ffilIB 'cTRT 35-~ it
~"Gfl- * .'TR[R * ~ * Wl!:f i'r3TR-6 'cf@R. clfl" mTI ~ M-~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@er 3mrd # arr oi iaa an ya card qt zn st a z it q) 2oo/- #6hr yrarr
clfl" ulW 3ITT usj via va qq ala a unrar "ITT ill 1 ooo / - clfl" ffl Tar #t ug I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.,

tr gen, #hr sq yea g ara rat#tu urn@au# 4f rftc­
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ht1wnld yca rf@/fr, 1944 #t err 35-~/35-~ * 3ffilffi:­
Under Sectio'n 358/ 35E of CEA, 1944 an appeal lies to :-

avffaar cuian a iif@err vwft me fir zgca, hrUra zyc vi hara r9ha mrzurfrasur
at fags q)feare at i. 3. r. #. gv, {fl al v

0

0

(a)

(b)

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. P1:1ram, New Delhi~1 in all matters relating to classification valuation and.

'3cftl~Rsld ~2 (1) qj # ~ -~- * 3™~ 3NR1, 3rcfrc;rr # ma ii v#tar zca, tu
snra yea yi vars r@tat. nrn@rau (Rec) at 4fa &fa fl8at, 3rsnar i it-20, q
#ea rRqa qrvs, )fl Tar, 31era7qr--380016.

To the west: regional benph of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in -case of appeals other than as mentioned in para-2(i) (a) above:

tr sur gyca (sr4ta) Rrra8, 2oo1 4l ear o sir«fa ua g.-3 Ruff fag 3r4Gr
a7fl#tr =nrznf@eras0j. a$t n{ srfl * fcRiia· srfta fag Tg 3mer #ta fat afe i sn ye6
~ lWT, &IM clfl" lWT 3it anmr zzriiug 5 lg IT U+aa t asi 6g 10oo/-#) rft
iWfr I ulITT ~ ~ ~ lWT, &IM clfl" lWT: 31N WIFIT ·rzn frq; s cl z.5o'it in-st ill
6T; 5000/- #) 3hurt 3tft iii war yen #t air, ant 6t ir sit cam mar u#fr sq@so
~m~ m:rTqT t aei wu¢ 100oo/-- #hr 3ht shift I clfl" #ha aerzra frer cfi" -.:rr=r ~ · \.

. I ~·, ' ;;.
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aff#a ?a rs a i vier #l um)t zu gr Uen fa#t If rau~aa # #a at
WW 'cj'jT 'ITT 'GJ"i3T Ud urzuf@raurat 4ls fer et '
The appeal to tlhe Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) uf? ga 32gr i a{ pa an2ii aarmar sh & at r@ap sitar # f; #) 'cjjT grra srfa
a fur u al; sa au # std gy #ft f frur udl arf h aa # fg zuenRerf srftzr
nznf@raw at va rat u #la ar at ya 3n4a fhzu star &1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

0

(4)

(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

za ajt if@r mTa#i at friaur a4 ar frml:rT at 3it « ezn anasffa fhznr mar ? l v#ht zgca,
ah4hr Ira zca gj hara 3r4lat4 urn,f@raw (araffaf@) fzm1, 1gs2 # ffea&1

Attention in invited to the rules covering these and.other related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tit zcn, ta swat zyca a hara s7flt =mrnf@raw (frbc), # uf a7ft a ma %
an#car#iiarDemand) yd isPenalty)1 1o%qarm #at 3f@art?& tzrif, 3rf@rarer qaGm 1o #ts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac2tar3nrzera3itaraa 3iaaia, gr@rzta "a{car#r#i"Duty Demanded) ­
.:,

() (section)is 1Dhast eefRa rf@r;
(ii) frznrarr#crdz 3fez#r@r;

) (ii) rte#ezzritasfr 64a«aarr@.
e> rzqasrr 'ifarfr'rsqa srm#ta ii, sr4hr' nfa av a fee qa gracrRrarr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited.1t may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) . . . .

Under Central Excise and:Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Ce.nvat Credit taken; _
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z sfa ,zr 3ear c); ,;rfct ar4hr if@raw a mar szi arcs srzrar trca avg Rafa zt at in f,r,tr

-'aTQ" ~~ c); 10% 3ld@laf ti"{ 3ITT' ~ c);crn" '&"Os' fclc11,Ria ~ aGf '&"Os' t" 10%a2ratRtsat el
.:, .:,

In view of above, an appeal agairjist this order shall lie before the Tribunal on payment of 10%
of the duty demanded where dutY; or duty an'd penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER-IN-APPEAL

1. This appeal was filed by Mis Shayburg Valves Private Limited, Plot No. 176, 186

& 187, (Paiki) Bil, Ajanta Industrial Estate, Village- Vasna Iyava, Tlauka- Sanand-382170

(hereinafter referred to as appellants), against the following Orders-in-Original (hereinafter

referred to as 'impugned orders') passed by the Assistant Commissioner, Central Excise,

Division-III, Ahmedabad-II, 2" Floor, Gokuldham Arcade, Sarkhej-Sanand Highway,

Ulariya, Ahmedabad (herein after referred to as respondent).

Sr. Order No. & date Appeal No. Amount Amount Amount

No. of rebate sanctioned rejected

claimed

(~) ( (

1 1396-1397/ V2(84)10/Ahd­ 5,27,282/­ 4,25,452/­ 1,01,830/­

Rebate/2016-17 II/Appeal-II /17­

dated 09.02.2017 18

2 Order vide letter V2(84)11/Ahd­ 1,64,665/­ 1,39,639/­ 25,026/­

F.No. V.84/18- II/Appeal-II /17-

1594-1599/R/I/16 18

/465 dated

09.02.2017

2. The appellants are engaged in manufacturing of Industrial Valves falling under

Chapter 84818030 and they are registered with the Central Excise department and holding

Registration No. AAMCS0170NXM001. The appellants used to export the goods

manufactured by them under claim of rebate as per rule 18 of Central Excise Rules-2002

read with notification no 19/2004-CE(NT) dated 06.09.2004. They had filed rebate claims

for the amount ofRs. 5,27,282/- and Rs. 1,64,665/-as mentioned in the above table.

3. The Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II vide the

aforementioned impugned orders sanctioned the claimed amount of Rs. 4,25,452/- out of

Rs. 5,27,282/- and Rs. 1,39,639/- out ofRs. 1,64,665/-. Whereas, the adjudicating authority

has rejected the amount of Rs. 1,01,830/- out of 5,27,282/- and Rs. 25,026/- out of Rs.

1,64,665/- on the grounds that-

(a) In respect of Rebate claims of Rs. 5,27,282/-: The Excise duty paid on expenses

like Testing Charges (ARE-I No. SL-19/2015-16 & SL-22/15-16) &

Documentation Charges (ARE-I No. SL-22) are not excisable goods.

(b) In respect ofRebate claims ofRs. 1,64,665/-: The Excise duty paid on expenses like

Coating Charges (ARE-1 No. SL-23), Documentation Charges (ARE-1 No:: SL-002,

a es
. Ee

I
7

0

0
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SL-21, SL-24) and Inspection Charges (ARE-1 No. SL-20/2015-16) are not

excisable goods.

(c) The duty paid as excise duty to be considered as "amount collected" under section

1 lD of Central Excise Act-1944. As per the Rule 18 of Central Excise Rules-2002,

the rebate can be granted only for the duty paid on excisable goods. Therefore the

amount of Rs. 1,01,830/- out of 5,27,282/- and Rs. 25,026/- out of Rs. 1,64,665/­

are liable for rejection.

(d) The rebate claims are found to be proper and principle of unjust enrichment is also

not applicable in this case, as the goods have been exported.

0

4. Feeling aggrieved, the appellants have filed these appeals against the rejection of

the amount of Rs. 1,01,830/- out of 5,27,282/- and Rs. 25,026/- out of Rs. 1,64,665/-, on the

grounds that:

(a) The adjudicating authority failed to consider the transaction value as per ARE-1 and

FOB value as per shipping bill, which are same.

(b) The adjudicating authority has applied section 11 D of Central Excise Act, 1944 for

rejecting the rebate claim of excise duty which at all not applicable to the appellants in

the present rebate claims of excise duty under rule 18 of the Central Excise Rule, 2002.

(c) The value of export should be determined after considering all expenses incurred till

the goods are exported. In the present case the adjudicating authority failed to consider

the expenses which are part the transaction (assessable) value as per section 4 of the

Central Excise Act, 1944 and F.O.B as per shipping bill.

0
(d) Therefore, the impugned orders may be set aside and rejected amount of rebate

claims may be allowed.

(f) Interest under section 1 lBB of the Central Excise Act, 1944 may be allowed for

delayed of above rebate claims amount.

5. Personal hearing was conducted on 01/12/2017, Shri Dhanesh Khatri, Chartered

Accountant, appeared on behalf of the appellant and reiterated the contents of appeal

memorandum. He also submitted written submission along with relevant documents i.e.

copies of invoices/Customs invoices/A.R.E-1/Shipping bills/Purchase orders.

Testing Charges, Documentation Charges, TSA Coating Charges and

6. I have carefully gone through the records of the case and the submissions given in

the grounds of appeals, citation referred in the appeals and additional submissions made by

the appellants. The issue to be decided by me is that whether the duty paid on expenses like
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connection with exported goods manufactured by them is eligible for rebate under Rule 18 of the

Central Excise Rules, 2002 read with notification No. 19/2004-CENT) dated 6.9.2004.

7. Before dwelling on to the dispute, I would like to reproduce the following for ease

of reference:

CENTRAL EXCISE RULES. 2002

RULE 18. Rebate of duty. Where any goods are exported, the Central
Government may, by notification, grant rebate of duty paid on such excisable .
goodsor duty paid on materials used in the manufacture or processing ofsuch
goods and the rebate shall be subject to such conditions or limitations, if any,
andfulfilment ofsuchprocedure, as may be specified in the notification.

[Explanation. - For the purposes of this rule, "export", with its grammatical
variations and cognate expressions, means taking goods out ofIndia to a place
outside India and includes shipment ofgoods as provision or storesfor use on
board a ship proceeding to a foreign port or supplied to a foreign going

aircraft.]

From Rule 18 it is very clear that rebate of duty is allowed in situation (i)

rebate of duty in case of export of goods (ii) rebate of duty on materials used in

the manufacture. There are two governing Notification No. 19/2004 deals with

first situation and Notification No. 21/2004 deals with second situation.

Notification No. 19/2004-Central Excise (N.T.)

In exercise of the powers conferred by rule 18 of the Central Excise Rules, 2002 and
in supersession of the Ministry of Finance, Department of Revenue, notification No.
40/2001-Central Excise (NT), dated the 26June 2001,[G.S.R.469(E), dated the 26June,
2001] in so far as it relates to export to the countries other than Nepal and Bhutan, the
Central Government hereby directs that there shall be granted rebate of the whole of the
duty paid on all excisable goods falling under the First Schedule to the Central Excise
Tariff Act, 1985 (5 of 1986), exported to any country other than Nepal and Bhutan,
subject to the conditions, limitations and procedures specified hereinafter,­

(2) Conditions and limitations :--....................................·

0

0

(3) Procedures:­ ··························································
[Emphasis supplied]

The rebate of excise duty on exported goods is granted under rule 18 of the

Central Excise Rules, 2002. The procedure has been prescribed in notification No.

19/2004-CE(NT) dated 6.9.2004 in case of exports to countries other than Nepal and

Bhutan. Now the notification, ibid, the relevant extracts of which is quoted above,'.f>
clearly states that there shall be granted rebate of the whole of the duty paid f all z\/;\

, ».s
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0

0

excisable goods falling under the First Schedule to the Central Excise Tariff Act '
1985, exported to any country other thanNepal and Bhutan, subject to the conditions,

limitations and procedures specified therein.

8. On examining the rebate claims in this back drop I find that ­

(a) the appellant has filed the rebate under notification No. 19/2004-CENT) dated

6.9.2004;

(b) the goods were exported within 6 months from the date of clearance from the

factory;

(c) the appellants have filed the rebate claims within the stipulated time limit

prescribed under Section 1 lB of Central Excise Act, 1944.

(d) the appellant has exported the goods on payment of duty;

(e) exports have been made in accordance with the provisions of Rule 18 of Central

Excise Rules, 2002 read withNotificationNo. 19/2004-CENT) dated 6.9.2004;

(f) When they have exported the goods under ARE-1 then it clearly establishes that

they intend to take the finished good stage benefit only. The appellants have also

claimed the finished goods stage benefit under Notification No. 19/2004-CENT) dated

6.9.2004.

(g) there appears to be no dispute as far as other conditions & limitations; laid down in

the notification, except that the central excise duty paid on expenses like Testing

Charges, Documentation Charges, TSA Coating Charges and Inspection Charges which

are not excisable goods and therefore the adjudicating authority held that duty paid as

excise duty to be considered as "amount collected" under section 1 lD of Central Excise

Act-1944 and as per the Rule 18 of Central Excise Rules-2002, the rebate can be granted

only for the duty paid on excisable goods. Therefore the amount of Rs. 1,01,830/- out of

5,27,282/- and Rs. 25,026/- out of Rs. 1,64,665/- are liable for rejection.

9.
Now, I would like to reproduce the relevant paras of Section 4 Of Central Excise

Act, 1944 for ease of reference:

'«Section 4. Valuation of excisable goods for purposes of charging of duty of excise.­

(1) Where under this Act, the duty of excise is chargeable on any excisable goods
with reference to their value, then, on each removal of the goods, such value shall ­

(a) in a case where the goods are sold by the assessee, for delivery at the time and
place of the removal, the assessee and the buyer of the goods are not related and
the price is the sole consideration for the sale, be the transaction value;
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(b) in any other case, including the case where the goods are not sold, be the value

determined in such manner as may be prescribed.

(3) (d) "transaction value" means the price actually paid or payable for the
goods, when sold, and includes in addition to the amount charged as price, any
amount that the buyer is liable to pay to, or on behalf of, the assessee, by reason
of, or in connection with the sale, whether payable at the time of the sale or at any
other time, including, but not limited to, any amount charged for, or to make
provision for, advertising or publicity, marketing and selling organization expenses,
storage, outward handling, servicing, warranty, commission or any other matter; but
does not include the amount of duty of excise, sales tax and other taxes, if any,
actually paid or actually payable on such goods."

[Emphasis supplied]

10. The rule 5 of Central Excise Valuation (determination of price of excisable goods) 0
Rules, 2000 is also relevant which is reproduced below-

'.'Rule 5. Where any excisable goods are sold in the circumstances specified in clause

(a) of sub-section (1) of section 4 of the Act except the circumstances in which the

excisable goods are sold for' delivery at a place other than the place of removal,

then the value of such excisable goods shall be deemed to be the transaction

value, excluding the cost of transportation from the place of removal up to the

place of delivery of such excisable goods.

Explanation 1.-"Cost of transportation" includes­

(i) the actual cost of transportation; and
(ii) in case where freight is averaged, the cost of transportation calculated in

accordance with generally accepted principles of costing.

Explanation 2.- For removal of doubts, it is clarified that the cost of transportation

from the factory to the place of removal, where the factory is not the place of

removal, shall not be excluded for the purposes of determining the value of the

excisable goods.
[Emphasis supplied]

11. On going through the submitted documents, I find that the appellants have shown

the charges of the expenses, like Testing Charges, Documentation Charges, TSA Coating

Charges and Inspection Charges, separately in their invoices as per demand of their

overseas buyer. I find that Industrial Valve has to be sent through the different processes for

making it competent and marketable. Testing and Inspection are the important processes;

an industrial valve becomes competent and marketable only after going through these

processes. Thermal Sprayed Aluminum (TSA) Coating is essential for the purpose of
corrosion protection and significant life improvement oflndustrial Valve. Documentation is

- 9

0
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also essential to provide customers basic details of the operation ~nd maintenance of valves

including details of installation. I find that these expenses were part and parcel in the

manufacturing of the finished goods i.e. Industrial Valves falling under Chapter 84818030.

These expenses are essential for making the goods competent and marketable. The

appellants have also paid the duty on the whole finished goods rather than its parts. I also

find that the transaction values in the present appeals are inclusive of these disputed

expenses. I also find that the appellants are eligible for interest under section 1 lBB of the

Central Excise Act, 1944 for delay in payment of the rebate claims.

12. In view of the foregoing discussion, I set aside the impugned orders passed by the

adjudicating authority and allow the appeals filed by the appellants.

0

13.
13.

3701aa trz R a& 3rdh ar f@art 3uhat fan srar &l
The appeal filed by the appellant stands disposed of in above terms.

.ose
(350r gin)

3rge (3r4)

0

Attested

#,....less
Superintendent (Appeals)
Central Tax, Ahmedabad.

BY SPEED POST TO:

MIs Shayburg Valves Private Limited,
Plot No. 176, 186 & 187, (Paiki) B/1,
Ajanta Industrial Estate,
Village- Vasna Iyava, Tlauka- Sanand-382170.

Copy to:

(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

(2) The Commissioner, Central Tax, Ahmedabad North.

(3) The Assistant Commissioner, Central Tax Division-III, Ahmedabad North.

(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.

(for uploading the OJA on website)

(5) Guard file




